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Abstract 
In  Peninsular Malaysia, it is well entrenched that the application of the statutory standard sale and purchase 
agreement (Schedules G, H, I and J) as  provided in the Housing Development (Control and Licensing) Regulations 
1989, is mandatory for all house purchases pursuant to regulation l l (1)  and (1A) of the Housing Development 
(Control and Licensing) Regulations 1989 and the principles decided in the case law. This paper seeks to examine the 
provisions contained in the statutory standard sale and purchase agreement (Schedules G, H, I and J) of the Housing 
Development (Control and Licensing) Regulations 1989 ('the said agreement') of whether the said agreement is 
compatible with the requirement of Sharialr (Islamic Law), insofar as  it relates to abandoned housing projects in 
Peninsular Malaysia. The determination is paramount because due to the execution of the said agreement indicating 
the equitable o r  legal ownership of any purported purchase of housing unit and the validity of the purchase, parties 
to the agreement may later apply for loans to purchase the unit from Islamic banks in Malaysia. As the requirement 
for Islamic Bank is the upholding of the principles of Islamic Law in its operation, it subtly opens for a question - 
whether the said agreement too complies with the requirements as set out by Islamic Law? For  otherwise, the 
subsequent loan agreement obtained from Islamic Bank would also contagiously be null and void. 
Introduction 
It is well entrenched that the application of the statutory standard sale and purchase agreement (Schedules G ,  H, 
I and J) as provided in the Housing Development (Control and Licensing) Regulations 1989, is mandatory for 
all house purchases in Peninsular Malaysia pursuant to regulation ll(1) and (1A) of the Housing Development 
(Control and Licensing) Regulations 1989 and the principles decided in Rasiah Munusamy v. Lim Tan & Sons 
Sdn. Bhd,' SEA Housing Corporation Sdn. Bhd v. Lee Poh choo2, KimIin Housing Development Sdn. Bhd. 
(Appointed Receiver and Manager) (In Liquidation) v. Bank Bumiputra (w Bhd & 0rs3 and MK Retnam 
Holdings Sdn. Bhd v. Bhagat singh4. 
Objectives of the Paper 
This paper seeks to examine the provisions contained in the statutory standard sale and purchase agreement 
(Schedules G , ~  ~ , 6  and J') of the Housing Development (Control and Licensing) Regulations 1989 ('the said 
agreement') on whether the said agreement is compatible with the requirement of Shariah (Islamic Law), 
insofar as it relates to abandoned housing projects. 
The determination is paramount because due to the execution of the said agreement indicating the 
equitable or legal ownership of any purported purchase of housing unit and the validity of the purchase, parties 
to the agreement may later apply for loans to purchase the housing unit fiom Islamic banks in Malaysia. As the 
requirement for Islamic Bank is the upholding of the principles of Islamic Law in its operation, it subtly opens 
for a question - whether the said agreement too complies with the requirements set out by Islamic Law? for 
otherwise, the subsequent loan agreement obtained fiom Islamic Bank would also contagiously be null and void. 
Contract of Sale Involving Non-Existence Subject Matter 
The position of Islamic law is clear on contract of non-existence. Islamic law lays down a condition that the 
subject-matter must actually exist at the conclusion of the contract. Hence, if the subject matter does not exist, 
generally, the contract is void even though it could probably exist thereafter, or even if it is established then that 
it would exist in the future but the existence is still to the detriment of any parties to the contract. Contract which 
involves non-existent subject-matter is prohibited pursuant to a hadith (tradition), whereby the Prophet 
Muhammad (Peace Be Upon Him--PBUH) prohibited a person fiom selling animal foetus yet to be born while it 
Financial problems faced by the developers. The cause of this problem is owing to the problems 
with the developers' financial and construction management (severe liquidity problems and high 
gearing) to meet the construction costs and to repay the creditors; 
Loose approval of the applications for housing developer licenses by MOH. MOH fails to obtain 
requisite advices and opinions fiom economists, legal experts, property experts and other experts 
in approving the applications. 
The embedding and permeating illegal squatters' problems faced by the developers and this 
includes the formidable challenges and problems caused to the detriment of the developers 
concerned in getting rid of them, fiom the project sites. 
Ongoing conflicts, feuds and squabbles ensued between and among the developers, land 
proprietors, purchasers, contractors, consultants and financiers causing further difficulty to 
coordinate and streamline the development and construction activities. 
Insufficient coordination between the land authority, planning authority, building authority, 
housing authority and other technical agencies in respect of the approval for the alienation of land, 
land uses, subdivision of lands, planning permission, building/infiastructure plans' approval, 
housing developers' licenses and issuance of the Certificate of Fitness for Occupation (CF) and 
Certificate of Completion and Compliance (CCC). 
Fraudulent practices of the housing developers for example by instructing the architects or 
engineers to issue false claims for the release of the purchasers housing loans' finds fiom the end- 
financiers dishonestly. 
Lacking of and insufficient experience and skills in handling housing development projects on 
part of the developers, showing irresponsibility and even some have absconded after realizing that 
they could not complete the projects. 
Blatant disregard for the laws by developers, throughout the course of development of the housing 
projects. These laws are the Housing Development (Control and Licensing) Act 1966 ('Act 11 8') 
and its regulations made thereunder, the Street, Drainage and Building Act 1974 ('SDBA 1974'), 
the Uniform Building By-Laws 1984 ('UBBL 1984'), and the planning and building guidelines 
issued by the planning authority and the building authority. 
Enforcement weaknesses on part of the land authority, planning authority, building authority and 
the housing authority over the development of the housing projects. 
Absence of a better housing delivery system such as the 'fill build then sell' system. 
No legal requirement for obtaining housing development insurance imposed on the applicant 
developers as the condition precedent for the approval of the application for housing developer's 
license. 
Insufficient legal requirement and practice allowing purchasers, MOH and local authority to 
supervise, inspect, cross-check and monitor the due progress of the housing development works 
undertaken by the developers. 
No legal requirement and practice to get the necessary endorsement and verification fiorn 
purchasers, MOH and local authority over each and every progress claims made by the developers 
for the release of the loan funds fiom the end-financiers. 
No specific legal provisions governing the rehabilitation schemes which hitherto has caused 
certain abuses and misuse of power and authority by the rehabilitating parties to the detriment of 
the purchasers. 
Economic slowdown and recession faced by the nation resulting in strict banking control over 
loans' approvals, regularization of the loans' repayment and this also has affected the housing 
industry and the related sectors. 
No legal provisions regulating the loans (bridging loan) and repayment of loans on part of the 
banks and financial lenders thus open to abuse and misuse of power on part of the banks and 
financial lenders to the detriment of the borrower developers. 
Excessive immunity enjoyed by the State Authorities and the local authorities against any legal 
action fiom aggrieved parties, even though they are negligent and in breach of the duty of care in 
the implementation of the provisions contained in the SDBA 1974 and UBBL 1984, pursuant to 
section 95(2) of the SDBA 1974. 
defunct, fiustrated and jammed, at the expense of the public purchasers. This also includes the 
inability of the public purchasers to take legal actions against the defaulting developer because the 
actions might not be beneficial nor feasible. 
Legal Analysis 
It is opined that the said agreement (Schedules, G, H, I and J) and its natures, arguably, is acceptable to Islamic 
law although there is no specific supporting permission/authority in Islamic Law (for example through the 
primary legal texts, ijma ', lo qiyas (analogy)", istihsan ('juristic preference)'2, istidlal, l3 and sad'  zarai 'i,14 
provided there will be no occurrence of gharar (fhud/risk/peril/uncertainty) or no possibility (ihtimaq of any 
commission and occurrence of gharar especially gharar al-fahish (exorbitant risk/peril/fhud/uncertainty). 
The justification for the application of the said agreement is solely based on the ground of equity, 
customs and istihsan and to hinder hardship in business transaction, as well as for complying the maqasid a1- 
shariah - being the objectives of the Shariah (specifically in the protection of wealth) and in the name of public 
interest (maslahah amrnah and mmlahah mursalah). 
However it is opined, the said agreement can be recognized by Islamic Law by way of istihsan - not 
the primary texts, may not altogether be acceptable (i.e the said agreement may not be valid according to Islamic 
Law) in the event, the said agreement does not provide sufficient protection to purchasers against abandonment 
of housing project and the consequential losses. The reason is - in abandoned housing projects, the subject- 
matter (the duly completed housing unit with CF or CCC obtained) does not exist both at the time of signing the 
agreement and after the expiry of the promised date for completion and for the delivery of the unit purchased. 
Thus, the element ofgharar (risWfiaudlperi1) exists, the very element that is not acceptable (void) to Islamic law 
(according to the majority of the jurists, as the rukun (pillars) and the conditions (syarat) of the contract have 
not been fulfilled") insofar as contract (aqd) is concerned.16 
It is opined, in abandoned housing project, the absence of the subject-matter (the duly completed 
housing unit with CF or CCC) and the losses suffered by purchasers as the resultant consequences of the 
abandonment, becomes gharar al-fahish (exorbitant risk). To be acceptable in Islamic law the element of gharar 
(fraud/risk) must be absence or at least, there is only gharar al-yasir (immaterial risk) such as minor, but not 
major, defective works." Whether there is minor or major defective work in the completed constructed building 
or the purported project had altogether been left incomplete and abandoned, is dependent on the facts of the 
case, it is opined, and subject to the evaluation and certification of the building experts (such as the Ministry of 
Housing and Local Government's (MOH) officers, building engineers, contractors and professional builders). '' 
However, according to al-Shatibi, the law in many cases does not provide what is to be considered as an 
exorbitant gharar (gharar al-fahish) and what is an insignificant gharar (gharar al-yasir). What has been done 
by the jurists is to compare between what was prohibited by direct provisions of the texts and what was not 
insignificant gharar is the one which the people feel at ease with, no dispute will arise from it and people are 
very much in need of such a contract (Buang, 2000, p. 175) and (Razali, 2008, p. 52). In addition to this, 
according to Article 1199 of the Mejelle that things are excessive damage (dharar fahish) which damage a 
building, that is to say, which weaken it and become the cause of its falling down or which interfere with the 
essential requirements, that is to say, the original benefit which is expected fiom the building, like dwelling in it 
(Tyser, Demetriades & Effendi, n.d, p. 195). It is opined, when housing project abandoned, it has caused 
excessive damage (dharar fahish) to purchasers as the purported purchased unit could not be occupied on time 
and purchasers have to suffer other kinds of losses, pecuniary or non-pecuniary (Niazi, 1988). 
Alternatively, even though the present system of housing delivery and the said agreement (Schedules 
G, H, I and J) applicable in Peninsular Malaysia, it is opined, contain gharar al-fahish elements which can affect 
the legality of such an agreement according to Islamic Law, the said gharar can be tolerated, i.e it can be 
considered being or can be transformed into an significant or minor gharar (gharar al-yasir) not amounting to 
the nullity of the agreement, if there are systematic and concrete provisions for undertaking effective 
rehabilitation protecting the rights of purchasers or if there is certain preventive and curative measures which are 
fully able to protect the interests of purchasers and provide sufficient remedies to aggrieved purchasers or that 
the current system of housing delivery applies the 'full build then sell' system. 
Again it is reiterated that the said agreement (Schedules G, H, I and J) does not provide sufficient 
provision and term of protection against abandonment and the ensuing grievances, occasioned by the 
abandonment, for purchasers. Because of this absence, gharar al-fahish (exorbitant gharar-exorbitant 
(darurah), second - categorical (absolute) (gat 'ijyah) and thirdly - consideration of the majority (al-Ghazali, 
1902, p. 29L296) .  It is contended that the above suggestions for facing and avoiding abandonment of housing 
projects, will achieve these three requirements - i.e the suggestions are being essential necessity and categorical 
as they would protect the rights of the stakeholders against the consequential losses due to the abandonment. 
The suggestions also will be beneficial, affordable to the larger population of public purchasers and their rights 
and interests (majority) against occurrence of severe losses incidental to the abandonment and not merely 
benefiting the small portion of them as compared to the sheer solitary capitalistic interests of the vendor 
developer. 
The modus operandi of housing purchase in Peninsular Malaysia is open and prone to abandonment 
unless appropriate steps are taken to curb the problem. The current system, insofar as abandoned housing 
projects are concerned, it is opined, brings more evil than good. Thus, such a system should be rejected and be 
replaced with a better system (such as the 'full build then sell' system) to the effect of bringing substantial 
benefits to the public purchasers and stakeholders (al-Razi, 1992, p. 165 & 166). 
Otherwise, it is regretted to say, that the sale will be a nullity due to being a void instrument (the said 
agreement) according to Islamic ~ a w ~ ~  - detrimental to the protection of wealth and justice. consequintly, this 
would affect the legality of the subsequent transactions such as the loan transactions obtained from the Islamic 
Banks (for instance, the Bai ' ~ i t h a m a i  al-Ajil-BBA) on the reason that, these loan transactions may be void as 
the prior house purchase agreement (the said agreement (Schedules G, H, I and J)) entered into by the purchaser 
and the vendor developer, it is opined, contains gharar al-fahish elements. 
Because of the application of the said agreement, argued with due respect, may be void according to 
Islamic Law, pursuant to the above arguments, it follows that, Islamic banks and other Islamic window banks in 
Malaysia, are practising mode of transactions being contrary to the elements approved by the Religion of Islam, 
and thus has subtly, ultra vires the very foundational element of its establishment, pursuant to section 2 of the 
Islamic Banking Act 1983 (Act 276).30 
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